Hyacinthus Pelly, Appellant. The STATE of 


Hugh Maddin, and? ,, "0 
| — bis Wife, $ *Jpondents The Reſpondents C ASE. 


Erffry Osbaldeſton was ſeized and poſſeſſed of the Lands of Tully Carroward, Liſſenerin, Coggallmore, Coggalibagg, Carokeele, and Derrinegonne, all lying in the 
County of Roſcommon, and Kingdom of Ireland, long before the 23d Day of Oclober, 1641, and for ſeveral Years after and before the Rebellion of * 

in conſideration of a Marriage to be had between him and Martha Boyle, Daughter to the then Archbiſhop of Tuam, and of a conſiderable Portion, did 

ſettle the ſaid Lands, among others, to the Uſe of himſelf for Life, remainder to the ſaid Martha for Lite for her Jointure, remainder to the Heirs of their 

Two Bodies to be begotten, the Remainder to his own right Heirs, and died in England in the Year 1644, without Iſſue; and the ſaid Lands, by Vertue 

of the ſaid Settlement, remained to the ſaid Martha for Life ; and the Reverſion in Fee deſcended to John Oibaldeſton, Brother and Heir of the ſaid Feoffry. 
The ſaid Martha, ſome time after the Death of the ſaid Feoffry, married Colonel Nelſon, of the Ulurpers Army, who in her Right enjoyed the ſaid Lands till 
his Death; after which, the ſaid Martha married Sir Matthew Deane, who alſo in her Right enjoyed the ſaid Lands until ſhe. died, in the Month of Novem- 


ber, 1702. | 

The ſaid Ferfjry Osbaldeſton, Colonel Nelſon, and the ſaid Martha, having been Proteſtants, and not concerned in the ſaid 1riſþ Rebellion of 1641, the ſaid 
Lands were never ſeized or ſequeſtred by the then Ulurped Powers. 

That after the Reſtauration, in the Year 1663, Commiſſioners being appointed, purſuant to the 1; Act of Settlement, to hear the Claims of Perſons Innocent 
of the ſaid Rebellion in 1641, the ſaid ohn Osbaldeſton claimed, as an Innocent, ſeveral Lands that he was entituled to, and that had been ſeized and ſequeſtred, and 
was decreed Innocent; but did not claim the faid Remainder, the ſame having not been ſeized or ſequeſtred: And he being adviſed not to claim the ſaid Re. 
mainder, for that if he ſhould, it would make them liable to Quit. Rent; That upon hearing the ſaid Claim before the ſaid Commiſſioners, the Marriage-Settle- 
ment of the ſaid Jes Osbaldeſton was proved, and the ſaid Feoffry decreed an Innocent Proteſtant, and the ſaid John an Innocent Papiſt; prout the Decree 
read and exhibited in the Cauſe. | 

The ſaid Fob» Osbaldeſton having but one only Daughter, Mary Osbaldeſton, did enter into Articles, bearing Date the 18th Day of September 1703. with Pe. 

ter Pelly, of the City of Dublin, Gent. concerning a Marriage to be had between the ſaid Peter and the ſaid Mary; by which Articles the ſaid Jobn covenanted, in 
conſideration of the {aid intended Marriage, Cc. to ſettle the ſaid Remainder on the ſaid Peter and Mary, and the Heirs-Males of their Bodies to be begotten, 
Remainder to the Heirs Female of their Bodies to be begotten, until ſuch time as ſuch Heirs Female ſhould be paid the Sum of 800 J. and from and after fuch 
Payment, to the right Heirs of the ſaid 70%: And the ſaid Peter perſected a Bond of 1000 J. to the ſaid John for performing the ſaid Articles. And the ſaid 
Peter, together with Two other reſponſible Perſons, did before the ſaid Marriage perfect a Penal Bond of 4001. conditioned to lay out 200 l. in a Purchaſe 
or Mortgage to the Uſe of the Iſſue of the ſaid Marriage, as by the ſaid Articles and Bonds, proved in this Cauſe, may appear. 
Te ſaid Marriage took effect, and ſoon after the ſaid Fobn Osbaldeſton died without any other Iſſue, whereby the ſaid Remainder came to the ſaid Mary, as ſole 
Daughter and Heir of the ſaid Fohn Osbaldeſton ; and the ſaid Peter, in Right of the faid Mary, poſſeſſed himſelf of Goods and Chattels of the ſaid John to a con- 
ſiderable Value; and ſoon after the ſaid Mary died, leaving Iſſue by the ſaid Peter Two Daughters, the Reſpondent Katherine, and Mary Pelly who died Young, 
and unmarried ; fo that the remainder of the ſaid Lanes came entirely to the Reſpondent Katherine. 

In the Year 1676, (the ſaid Katherine and Mary being then Minors, and under the ſole Care and Tuition of the ſaid Peter Pelly, their Father, ) Commilito. 
ners were appointed, purſuant to the ſaid Act of Settlement, for Hearing and Determining the Claims of Tranſplanted Perſons into Cenarght and Clare; and 
the ſaid Peter Pelly being deſirous to have the Sanction of Certificates and Letters. Patents under the faid Act for the Title of the ſaid Lands, and having ſome 
Deficiencies of Tranſplanted Intereſts, did, the better to ſecure the ſaid Title, deſire Liberty from the ſaid Commiſſioners to place the ſame on the ſaid Lands, as 


upon Lands by himſelf brought into the Stock; which was readily granted to him, as well as to many others that deſired the like, becauſe ſuch Proceedings did 
eaſ the Stock of Revriſals, which was fo ſhort, that ſick Denciencics were ot little value. But the ſaid Martha being then Widow of the 1aia Colonel Net. 
fon, and in actual Poſſeſſion of the ſaid Lands as her Jointure, with Remainder over to the Reſpondent Katherine and her ſaid Siſter Mary, both then Minors, 
ſhe the faid Martha threatned to oppoſe the ſaid Peter Pelly's paſſing the 111d Lands as aforeſaid : Whereupon the ſaid Peter aſſured her, That what he did was 
only intended to ſtrengthen the Title of his ſaid Daughters, and that he wou!'d give the ſaid Martha a Saving in the ſaid Patent for her Jointure : Upon which 
the ſaid Martha gave him no Oppoſition, but lent him ſeveral Deeds and Writings relating to the Title of the laid Lands; and the ſaid Peter ordered one Hugh Ke!- 
Jy, his Attorney, to proceed in paſſing the ſaid Certificate and Patent; but the ſaid K:lly refuſed to be concerned therein, and ſaid he would oppoſe him, un- 
le the ſaid Peter would give him a Declaration under Hand and Seal, That the ſaid Patent ſhould be in Truſt for his ſaid Daughters Katherine and Mary, who 
by their Mother were the ſaid Hugh Kelly's near Relations; and accordingly the ſaid Peter Pelly gave a Declaration of Truſt in Writing to that Effect, under Hand 


and Seal, to the ſaid Hugh Kelly, as appears by Proof in the Cauſe; but the ſaid Ke being Killed in the late Rebellion in Ireland, the faid Writing was loſt ; 
and the ſaid Peter Pelij ſeveral times, before and aſter the paſſing the ſaid Patent, declared the fame to be in Truſt for his ſaid Daughters, in the Preſencs of 


ſeveral Perſons examined in the Cauſe. | 
Farmers of Quit-Rent in 1rc/and finding that the ſaid Lands were fo paſled in Patent, diſtrained the (aid 


Some ſhort time after paſſing the ſaid Patent, the | 
Lands in the Poſſeſſion of the ſaid Marth; who thereupon applied to the ſaid Peter Pelly, alledging, That he had brought that Charge and Trouble upon her, 


and requiring him to fave her Jointure from Quit-Rent : Whereupon the laid Peter preferred a Petition to the Commiſſioners of the Revenue in the ſaid Kingdom, 


ſetting forth, That the ſaid Lands were not liable to Quit-Rent, as never having been forteited, nor ſeized or ſequeſtred, for that the ſame were Proteſtant In- 
cereſt, being the Eſtate of Feoffry Osbaldeſton before and after the 23d of Octeber 1641. and alter his Death, the Jointure of Martha his Wite, who was alſo a 


Proteſtant, as by the Copy of the ſaid Petition, all the ſaid Peter Pellys Hand. writing, and proved and read in the firſt hearing of the ſaid Cauſe, may appear. 
And ſoon after the ſaid Peter married one Urſula Lally, without any Portion other than a Third part of 2007, by whom he had Iſſue the Appellant Hyacin. 
thus Pelly; and in the Year 1699, or 1691, the ſaid Peter Pelly died, poſſeſſed of a Perſonal Eitate worth 12004. and ſeized of a Real Eſtate worth 100 J. per Aun. 


all which came to the Appellant Hyacinihus Pelly. | 
Afterwards, in the Year 1693, the Reſpondent Hugh Maddin, by Conſent of the faid VHM. marti:d the faid Katherine, being adviſed that ſhe had a Right to 


the Remainder of the ſaid Lands after the Death of the ſaid Martha. 
That immediately after the Death of the ſaid Martha, in 1702, the Reſpondent Hugh got quiet and peaceable Poſſeſſion of the ſaid Lands, in Right of the 
Reſpondent Katherine ; but the Appellant tampering with the Tenants, prevailed with ſome ol them not to pay their Rents tothe Reſpondents, and began a T.aw- 
Suit with the Reſpondents and ſeveral others concerning the ſaid Lands, ſo that the Relpondenis wrre forced to commence a Suit in the Chance of the Exchoguer 
in Lreland againſt the Appellant, as well to quiet the Reſpondents in their Poſſeſſion, as to compe! the Appellant to execute the faid Truſt, in regard the laid 
Peter Pelly, at the time of paſſing the ſaid Patent, was Father and Guardian to the ſaid Minors. and had got from the ſaid Martha the Deeds relating to the Title 
of the Lands upon Truſt, to ſecure the Title for them, and had no Pretence theteunto, but by the Articles of Inter marriage under the Title of the faid 7 Or. 
baldeſton, the Reſpondent Katherine's Grandfather ; and being bound by Bond, as atotelaid, to lay our 200 J. in a Purchaſe or Mortgage for the Benefit of his ſaid 
Daughters, which was much more than the Charge of paſſing the ſaid Certificate and Patent amounted to: Therefore all that he did tor ſecuring the Title of the 
ſaid Lands, ought to be conſtrued and adjudged in Truſt for his ſaid Daughters, in as much as he promiled the faid Marth, to ſecure it for them, and that it 
would be a Breach of Truſt in him to fer up any Title in himſelf in Prejudise to theirs; the ſaid C: uf: coming to a Hearing, the late Lord Chief Baron Donne. 
lane was of Opinion, for the clearer Deciſſion of the Matter, that it ouglit to be tried by a Jury, Whether the ſaid Peter Pedy did make any expteſs Declaration 
of a Truſt ; and an Iſſue was directed to be tried by a Jury of the County of Galway at the Exch-9ucy Bar upon this Iſſue, (viz.) Whether Peter Pelly did at 
any time, and when, declare, That the Patent in the Pleadings mentioned ſhould be in Truit for his Daughters by Osbaldeſton, or to ſtrengthen their Title: That 
at the ſaid firſt Hearing, as well as at the ſaid Trial at Bar, the ſaid Petition of Peter Pell, (ſetting forth, T hat the ſaid Lands were the Eſtate of Fecfry Osbaldeſ# ena 
Proteſtant, never ſeized or ſequeſtred) was read, and given in Evidence; but by the obſtinacy of one Man, the ſaid Jury did not give any Verdict, wheretore 
the Court ordered a Juror to be withdrawn : A ter which the Reſpondents petitioned for a Re-hearing, which was granted; and the Cauſe being ſolemnly argued 
by ſeveral Council of each Side in Eaſter Term, 1705, and thele Reſpondents Council inſiſting upon the Refulting Truſt ariting from the Nature and Circum - 
ſtances of the Caſe, as well as on the poſitive Proofs of an exprefs Truſt, the Cauſe was kept under Adviſement of the Court trom that time till Hier Term 
following, at which time there was a Decree pronounced for the Reſpondents. 
The Appellant Pely then Petitioned for a Re-hearing to be had on the 2d Day of Mich:el:5 Term aft 5 and the Reſpondents, by their Council, preſſed on 
the ſaid Re. hearing, and expected that the Appellant would have proceeded therein; and the rather, that the preſent Lord Chief Baron Freeman, who never heard 
the ſaid Cauſe, then fate on the Bench; but the Appellant withdrew his Re-hea:ing, and now brings his Appeal into the Houſe of Lords in England, in hopes 


to tire out the Reſpondents wich Expence and Charges, the ſaid Law Suit having already coſt the Refpondents more chan the value of the {aid Lands. 


